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(i) The amount of the debt, including 
any interest, penalties and administra-
tive costs; or 

(ii) An amount up to 15% of the debt-
or’s disposable pay. 

(2) Alternatively, the amount offset 
may be an amount agreed upon, in 
writing, by the debtor and the creditor 
agency. 

(3) Offsets will continue until the 
debt, including any interest, penalties, 
and costs, is paid in full or otherwise 
resolved to the satisfaction of the cred-
itor agency. 

(h) Priorities. (1) A levy pursuant to 
the Internal Revenue Code of 1986 shall 
take precedence over other deductions 
under this section. 

(2) When a salary payment may be re-
duced to collect more than one debt, 
amounts offset under this section will 
be applied to a debt only after amounts 
offset have been applied to satisfy past 
due child support debts assigned to a 
State pursuant to 402(a)(26) or section 
471(a)(17) of the Social Security Act. 

(i) Notice. (1) Before offsetting a sal-
ary payment, the disbursing official, or 
the paying agency on behalf of the dis-
bursing official, shall notify the Fed-
eral employee in writing of the date de-
ductions from salary will commence 
and of the amount of such deductions. 

(2)(i) When an offset occurs under 
this section, the disbursing official, or 
the paying agency on behalf of the dis-
bursing official, shall notify the Fed-
eral employee in writing that an offset 
has occurred including: 

(A) A description of the payment and 
the amount of offset taken; 

(B) The identity of the creditor agen-
cy requesting the offset; and, 

(C) A contact point within the cred-
itor agency that will handle concerns 
regarding the offset. 

(ii) The information described in 
paragraphs (i)(2)(i)(B) and (i)(2)(i)(C) of 
this section does not need to be pro-
vided to the Federal employee when 
the offset occurs if such information 
was included in a prior notice from the 
disbursing official or paying agency. 

(3) The disbursing official will advise 
each creditor agency of the names, 
mailing addresses, and taxpayer identi-
fying numbers of the debtors from 
whom amounts of past-due, legally en-
forceable debt were collected and of the 

amounts collected from each debtor for 
that agency. The disbursing official 
will not advise the creditor agency of 
the source of payment from which such 
amounts were collected. 

(j) Fees. Agencies that perform cen-
tralized salary offset computer match-
ing services may charge a fee sufficient 
to cover the full cost for such services. 
In addition, FMS, or a paying agency 
acting on behalf of FMS, may charge a 
fee sufficient to cover the full cost of 
implementing the administrative offset 
program. FMS may deduct the fees 
from amounts collected by offset or 
may bill the creditor agencies. Fees 
charged for offset shall be based on ac-
tual administrative offsets completed. 

(k) Disposition of amounts collected. 
The disbursing official conducting the 
offset will transmit amounts collected 
for debts, less fees charged under para-
graph (j) of this section, to the appro-
priate creditor agency. If an erroneous 
offset payment is made to a creditor 
agency, the disbursing official will no-
tify the creditor agency that an erro-
neous offset payment has been made. 
The disbursing official may deduct the 
amount of the erroneous offset pay-
ment from future amounts payable to 
the creditor agency. Alternatively, 
upon the disbursing official’s request, 
the creditor agency shall return 
promptly to the disbursing official or 
the affected payee an amount equal to 
the amount of the erroneous payment 
(without regard to whether any other 
amounts payable to such agency have 
been paid). The disbursing official and 
the creditor agency shall adjust the 
debtor records appropriately. 

[63 FR 23357, Apr. 28, 1998, as amended at 70 
FR 22789, May 3, 2005] 

§ 285.8 Offset of tax refund payments 
to collect state income tax obliga-
tions. 

(a) Definitions. For purposes of this 
section: 

Debt as used in this section means 
past-due, legally enforceable State in-
come tax obligation unless otherwise 
indicated. 

Debtor as used in this section means 
a person who owes a state income tax 
obligation. 
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FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury. 

IRS means the Internal Revenue 
Service, a bureau of the Department of 
the Treasury. 

Past-due, legally enforceable State in-
come tax obligation means a debt which 
resulted from: 

(1) A judgment rendered by a court of 
competent jurisdiction which has de-
termined an amount of State income 
tax to be due, 

(2) A determination after an adminis-
trative hearing which has determined 
an amount of state income tax to be 
due and which is no longer subject to 
judicial review, or 

(3) A State income tax assessment 
(including self-assessments) which has 
become final in accordance with State 
law but not collected and which has 
not been delinquent for more than 10 
years. 

State means the several States of the 
United States. The term ‘‘State’’ also 
includes the District of Columbia, 
American Samoa, Guam, the United 
States Virgin Islands, the Common-
wealth of the Northern Mariana Is-
lands, and the Commonwealth of Puer-
to Rico. 

State income tax obligation means 
State income tax obligations as deter-
mined under State law. For purposes of 
this section, State income tax obliga-
tion includes any local income tax ad-
ministered by the chief tax administra-
tion agency of the State. 

Tax refund offset means withholding 
or reducing a tax refund overpayment 
by an amount necessary to satisfy a 
debt owed by the payee(s). 

Tax refund payment means any over-
payment of Federal taxes to be re-
funded to the person making the over-
payment after the IRS makes the ap-
propriate credits as provided in 26 
U.S.C. 6402(a) and 26 CFR 6402–3(a)(6)(i) 
for any liabilities for any Federal tax 
on the part of the person who made the 
overpayment. 

(b) General rule. (1) FMS will collect 
past-due, legally enforceable State in-
come tax obligations by tax refund off-
set upon notification to FMS of a past- 
due, legally enforceable State income 
tax obligation in accordance with 26 
U.S.C. 6402(e) and this section. 

(2) FMS will compare tax refund pay-
ment records, as certified by the IRS, 
with records of debts submitted to 
FMS. A match will occur when the tax-
payer identifying number (as that term 
is used in 26 U.S.C. 6109) and name on a 
payment certification record are the 
same as the taxpayer identifying num-
ber and name on a delinquent debtor 
record. When a match occurs and all 
other requirements for tax refund off-
set have been met, FMS will reduce the 
amount of any tax refund payment 
payable to a debtor by the amount of 
any past-due, legally enforceable State 
income tax obligation owed by the 
debtor. Any amounts not offset will be 
paid to the payee(s) listed in the pay-
ment certification record. 

(3) FMS only will offset a tax refund 
payment if the address shown on the 
Federal tax return for the taxable year 
of the overpayment is an address with-
in the State seeking the offset. 

(c) Notification of past-due, legally en-
forceable State income tax obligations. (1) 
Notification to FMS of past-due, le-
gally enforceable State income tax ob-
ligations. States notifying FMS of 
state income tax obligations shall do 
so in the manner and format prescribed 
by FMS. The notification of liability 
must be accompanied by a certification 
that the debt is past-due and legally 
enforceable and that the State has 
complied with the requirements con-
tained in paragraph (c)(3) of this sec-
tion and with any requirements appli-
cable to the offset of Federal tax re-
funds to collect past-due, legally en-
forceable State income tax obligations 
imposed by State law or procedures. 
The certification must specifically 
state that none of the debts submitted 
for collection by offset are debts owed 
by an individual who has claimed im-
munity from state taxation by reason 
of being an enrolled member of an In-
dian tribe who lives on a reservation 
and derives all of his or her income 
from that reservation unless such 
claim has been adjudicated de novo on 
its merits in accordance with para-
graph (c)(3). FMS may reject a notifi-
cation of past-due, legally enforceable 
State income tax obligations which do 
not comply with the requirements of 
this section. Upon notification of the 
rejection and the reason for rejection, 
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the State may resubmit a corrected no-
tification. 

(2) Minimum amount of past-due, le-
gally enforceable State income tax ob-
ligations that may be submitted. FMS 
only will accept notification of past- 
due, legally enforceable State income 
tax obligations of $25 or more or such 
higher amounts as determined by FMS. 
States will be notified annually of any 
changes in the minimum debt amount. 

(3)(i) Advance notification to the debtor 
of the State’s intent to collect by Federal 
tax refund offset. The State is required 
to provide a written notification to the 
debtor by certified mail, return receipt 
requested, informing the debtor that 
the State intends to refer the debt for 
collection by tax refund offset. The no-
tice must also give the debtor at least 
60 days to present evidence, in accord-
ance with procedures established by 
the State, that all or part of the debt is 
not past-due or not legally enforceable. 

(ii) Determination. The State must, in 
accordance with procedures established 
by the State, consider any evidence 
presented by a debtor in response to 
the notice described in paragraph 
(c)(3)(i) of this section and determine 
whether an amount of such debt is 
past-due and legally enforceable. In 
those cases where a debtor claims that 
he or she is immune from State tax-
ation by reason of being an enrolled 
member of an Indian tribe who lives on 
a reservation and derives all of his or 
her income from that reservation, 
State procedures shall include consid-
eration of such claims de novo on the 
merits unless such claims have been 
previously adjudicated by a court of 
competent jurisdiction. States shall, 
upon request from the Secretary of the 
Treasury, make such procedures avail-
able to the Secretary of the Treasury 
for review. 

(iii) Reasonable efforts. Prior to sub-
mitting a debt to FMS for collection by 
tax refund offset the State must make 
reasonable efforts to collect the debt. 
Reasonable efforts include making 
written demand on the debtor for pay-
ment and complying with any other 
prerequisites to offset established by 
the State. 

(4) Correcting and updating notifica-
tion. The State shall, in the manner 
and in the time frames provided by 

FMS, notify FMS of any deletion or de-
crease in the amount of past-due, le-
gally enforceable State income tax ob-
ligation referred to FMS for collection 
by tax refund offset. The State may no-
tify FMS of any increases in the 
amount of the debt referred to FMS for 
collection by tax refund offset provided 
that the State has complied with the 
requirements of paragraph (c)(3) of this 
section with regard to those debts. 

(d) Priorities for offset. (1) As provided 
in 26 U.S.C. 6402, a tax refund payment 
shall be reduced first by the amount of 
any past-due support assigned to a 
State; second, by the amount of any 
past-due, legally enforceable debt owed 
to a Federal agency; third, by the 
amount of any qualifying past-due sup-
port not assigned to a State and fourth, 
by any past-due, legally enforceable 
State income tax obligation. 

(2) Reduction of the tax refund pay-
ment pursuant to 26 U.S.C. 6402(a), (c), 
(d) and (e) shall occur prior to crediting 
the overpayment to any future liabil-
ity for an internal revenue tax. Any 
amount remaining after tax refund off-
set under 26 U.S.C. 6402(a), (c), (d) and 
(e) shall be refunded to the taxpayer, or 
applied to estimated tax, if elected by 
the taxpayer pursuant to IRS regula-
tions. 

(3) If FMS receives notice from a 
State of more than one debt subject to 
this section that is owed by a debtor to 
the State, any overpayment by the 
debtor shall be applied against such 
debts in the order in which such debts 
accrued. 

(e) Post-offset notice. (1) When an off-
set occurs, FMS shall notify the debtor 
in writing of: 

(i) The amount and date of the offset 
and that the purpose of the offset was 
to satisfy a past-due, legally enforce-
able State income tax obligation; 

(ii) The State to which this amount 
has been paid or credited; and 

(iii) A contact point within the State 
that will handle concerns or questions 
regarding the offset. 

(2) The notice in paragraph (e)(1) of 
this section also will advise any non- 
debtor spouse who may have filed a 
joint return with the debtor of the 
steps which the non-debtor spouse may 
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take in order to secure his or her prop-
er share of the tax refund. See para-
graph (f) of this section. 

(3) FMS will advise States of the 
names, mailing addresses, and taxpayer 
identifying numbers of the debtors 
from whom amounts of state income 
tax obligations were collected, and of 
the amounts collected from each debt-
or through tax refund offset. 

(4) At least weekly, FMS will notify 
the IRS of the names and taxpayer 
identifying numbers of the debtors 
from whom amounts owed for past-due, 
legally enforceable State income tax 
obligations were collected from tax re-
fund offsets and the amounts collected 
from each debtor. 

(f) Offset made with regard to a tax re-
fund payment based upon joint return. If 
the person filing a joint return with a 
debtor owing the past-due, legally en-
forceable State income tax obligation 
takes appropriate action to secure his 
or her proper share of a tax refund 
from which an offset was made, the 
IRS will pay the person his or her 
share of the refund and request that 
FMS deduct that amount from future 
amounts payable to the State or that 
FMS otherwise obtain the funds back 
from the State. FMS, or the appro-
priate State, will adjust their debtor 
records accordingly. 

(g) Disposition of amounts collected. 
FMS will transmit amounts collected 
for debts, less fees charged under para-
graph (h) of this section, to the appro-
priate State. If FMS learns that an er-
roneous offset payment is made to any 
State, FMS will notify the appropriate 
State that an erroneous offset payment 
has been made. FMS may deduct the 
amount of the erroneous offset pay-
ment from future amounts payable to 
the State. Alternatively, upon FMS’ 
request, the State shall return prompt-
ly to the affected taxpayer or FMS an 
amount equal to the amount of the er-
roneous payment (unless the State pre-
viously has paid such amounts, or any 
portion of such amounts, to the af-
fected taxpayer). States shall notify 
FMS any time a State returns an erro-
neous offset payment to an affected 
taxpayer. FMS, or the appropriate 
State, will adjust their debtor records 
accordingly. 

(h) Fees. The State will pay a fee to 
FMS to cover the full cost of offsets 
taken. The fee will be established an-
nually in such amount as FMS deter-
mines to be sufficient to reimburse 
FMS for the full cost of the offset pro-
cedure. FMS will deduct the fees from 
amounts collected prior to disposition 
and transmit a portion of the fees de-
ducted to reimburse the IRS for its 
share of the cost of administering the 
tax refund offset program for purposes 
of collecting past-due, legally enforce-
able State income tax obligations re-
ported to FMS by the States. Fees will 
be charged only for actual tax refund 
offsets completed. 

(i) Review of tax refund offsets. In ac-
cordance with 26 U.S.C. 6402(f), any re-
duction of a taxpayer’s refund made 
pursuant to 26 U.S.C. 6402(e) shall not 
be subject to review by any court of 
the United States or by the Secretary 
of the Treasury, FMS or IRS in an ad-
ministrative proceeding. No action 
brought against the United States to 
recover the amount of this reduction 
shall be considered to be a suit for re-
fund of tax. This subsection does not 
preclude any legal, equitable, or ad-
ministrative action against the State 
to which the amount of such reduction 
was paid. 

(j) Access to and use of confidential tax 
information. Access to and use of con-
fidential tax information in connection 
with the tax refund offset program is 
permitted to the extent necessary in 
establishing appropriate agency 
records, locating any person with re-
spect to whom a reduction under 26 
U.S.C. 6402(e) is sought for purposes of 
collecting the debt, and in the defense 
of any litigation or administrative pro-
cedure ensuing from a reduction made 
under section 6402(e). 

(k) Effective date. This section applies 
to tax refund payments payable under 
26 U.S.C. 6402 beginning January 1, 
2000. 

[64 FR 71231, Dec. 20, 1999] 
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